
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY

LONDON DIVISION

__________________________________________
)

UNITED STATES OF AMERICA, et al.    )
)     

Plaintiffs,    )
                             )  
   v.      ) Civil Action No.: 6:03-206-KSF    

 )
DAIRY FARMERS OF AMERICA, INC., et al. )

)
 Defendants.      )
__________________________________________)

PLAINTIFF UNITED STATES’ STATEMENT OF UNDISPUTED 
FACTS IN SUPPORT OF ITS MOTION FOR PARTIAL SUMMARY 

JUDGMENT AS TO DEFENDANT DAIRY FARMERS OF 
AMERICA’S ESTOPPEL AND WAIVER AFFIRMATIVE DEFENSES

In support of its Motion for Partial Summary Judgment as to Defendant Dairy Farmers of
America’s Estoppel and Waiver Affirmative Defenses, Plaintiff United States relies on the
following undisputed facts:

1) On April 24, 2003, the United States and the Commonwealth of Kentucky filed a
complaint seeking the divestiture of Southern Belle dairy by Defendant Dairy Farmers of
America, Inc. (“DFA”) and a finding that DFA’s partial acquisition of Southern Belle by
DFA is a violation of Section 7 of the Clayton Act, 15 U.S.C. § 18, and K.R.S. § 367.110
et seq.  

2) As part of its Answer filed June 17, 2003, DFA asserted as affirmative defenses that
“Plaintiff United States is estopped from asserting, or has waived the right to assert, that
DFA’s acquisition of a partial ownership interest in Southern Belle Dairy Co., LLC
violates Section 7 of the Clayton Act based on its prior actions involving predecessor
cooperatives to DFA.”  Answer of DFA at 10.

3) The estoppel and waiver defenses asserted by DFA do not apply to the Commonwealth of
Kentucky.
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4) On August 29, 2003, the government submitted to DFA an interrogatory pursuant to
Federal Rules of Civil Procedure 26 and 33 asking it to:

Identify and describe all facts and other information regardless of
date that support any of the affirmative defenses asserted in DFA’s
Answer (including each specific representation or misrepresentation,
instances of affirmative misconduct, or any other action or inaction
taken by any representative of the United States that you contend is
relevant to DFA’s affirmative defenses that the “United States is
estopped from asserting, or has waived the right to assert, that DFA’s
acquisition of a partial ownership interest in Southern Belle Dairy
Co., LLC violates Section 7 of the Clayton Act based on its [the
United States’] prior actions involving predecessor cooperatives to
DFA”), and identify all persons with knowledge of such facts and
other information.

United States’ First Request for Answers to Interrogatories and First Request for Document
Production at 9-10.  A true and correct copy of this discovery request is attached as Exhibit
1 to this Statement of Undisputed Facts.

5) On October 17, 2003, DFA responded to the government’s interrogatory quoted above by
stating, after reiterating general objections to the interrogatories, that:

DFA and its predecessor cooperatives have been involved in
numerous investigations by the Department of Justice (the
“Department”) during the past eight years.  The effect of DFA’s
ownership of partial interest in competing dairy processors were a
part of such investigations, and with regard to some such
investigations, a critical part.  During such investigations,
representatives of the Department have stated, and taken action
consistent therewith (or affirmatively agreed or failed to disagree, to
raise objections, and/or concerns) that the Department lacks any
evidence whatsoever that DFA’s simultaneous investment in
competing fluid milk processors lessened competition in any relevant
market.  Accordingly, without waiving the foregoing objections, and
while DFA does not have records of every statement, omission or act
by the Department with regard to such matters, DFA can state that the
following attorneys for the Department made such communications
or took such actions on or about the following dates: March 2003, R.
Hewitt Pate, Esq., Deborah Platt-Majoras, Esq., Mark Botti, Esq.,
John Read, Esq., J.D. Donaldon, Esq. and others regarding DFA’s
acquisition of a partial ownership interest in [Southern Belle];
October 2002, Mark J. Botti, Esq., John Read, Esq., J.D. Donaldson,
Esq., and others the same transaction; in October 2001, William



1 The context for some of the documents described by DFA are described below at
paragraphs 11-13, with copies of the documents attached as exhibits. 
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Kolasky, Esq., Mark Botti, Esq. and others regarding the acquistion
of Dean Foods Company by Suiza Foods Corporation; late 1999 Joan
S. Huggler, Esq. regarding the acquisition of Southern Foods Group,
L.P., by Suiza Dairy Group, L.P.; August 1997, A. Douglas
Melamed, Esq. and Donna N. Kooperstein, Esq. regarding the
acquisition of Borden/Meadow Gold by Mid-America Dairymen, Inc.
(DFA’s predecessor in interest); August 1997, Michael P. Harmonis,
Esq. and Joan S. Huggler, Esq. regarding the aforementioned Borden
/ Meadow Gold transaction.

DFA further refers Plaintiff to the affirmative action taken by
the Department with respect to the 1995 transaction between Land-O-
Sun Dairies, Inc. (“LOS”) and Flav-O-Rich, Inc. (“FOR”) whereby
divestitures of milk distribution routes were permitted from one
entity affiliated with Mid-America Dairymen, Inc. (LOS) to another
(Valley Rich, LLC).  Specifically, to resolve the competitive
concerns raised by the Department regarding competition between
the LOS and FOR fluid milk processing plants owned by each that
supplied school districts and other customers in Virginia, West
Virginia, North Carolina, South Carolina, and Tennessee, the
Department required LOS to divest certain milk distribution routes
to Valley Rich, LLC (“Valley Rich”), which was also 50% owned by
DFA’s predecessor in interest at the time.  DFA is further able to
identify the following information that supports its affirmative
defenses at this time: [listing press releases and references to general
document productions].”1 

DFA’s Responses to United States’ First Request for Answers to Interrogatories and First
Request for Document Production at Interrogatory Responses at 12-13.  A true and correct
copy of DFA’s interrogatory response is attached as Exhibit 2 to this Statement of
Undisputed Facts.

6) The allegation that the government made statements or acted in a manner suggesting that it
lacked certain types of evidence, even if assumed true for argument, is not an allegation of
intentional affirmative misconduct.

7) On their  face, the alleged affirmative actions described in the interrogatory response quoted
in paragraph 5 regarding the 1995 merger between Land-O-Sun Dairies, Inc. and Flav-O-
Rich, Inc., even if assumed true for argument, related to the government’s exercise of its
prosecutorial discretion to resolve a possible violation of the antitrust laws.



-4-

8) On their face, all of the other documents identified in the interrogatory response quoted in
paragraph 5 also relate to the exercise of prosecutorial discretion by the government to
resolve possible violations of the antitrust laws.

9) In the interrogatory response quoted in paragraph 5, DFA does not allege (or provide facts
from which a reasonable factfinder could find) that it justifiably and detrimentally relied on
any intentional affirmative misrepresentations by the government when it acquired its
interest in the Southern Belle dairy.

10) In the interrogatory response quoted in paragraph 5, DFA does not identify any action or
statement by any representative of the government intentionally relinquishing the right to
challenge the partial acquisition of Southern Belle Dairy Co., LLC by DFA.

 
11) In 1995, Land-O-Sun Dairies, Inc. merged with Flav-O-Rich, Inc.  The government

approved the transaction after the parties to the transaction agreed to divest certain assets.
A true and correct copy of a press release announcing the government’s decision to let the
transaction proceed is attached as Exhibit 3 to this Statement of Undisputed Facts.

12) In 1997, the government entered into a consent decree allowing Mid-America Dairymen,
Inc. to acquire the assets of Borden/Meadow Gold Dairies, Inc.  A true and correct copy of
a press release announcing the entry of the consent decree allowing the transaction to
proceed is attached as Exhibit 4 to this Statement of Undisputed Facts.

13) On March 18, 1999, the government filed a complaint in this Court seeking to enjoin the
proposed acquisition of Broughton Foods Company (which owned the Southern Belle dairy
in Somerset, Kentucky) by Suiza Food Corporation (which owned the Flav-O-Rich dairy in
London, Kentucky).  A true and correct copy of the complaint is attached as Exhibit 5 to this
Statement of Undisputed Facts.  The government and the parties to the transaction submitted
a proposed final judgment allowing the transaction to proceed, on the condition that Suiza
divest the Southern Belle dairy to a third party.  A true and correct copy of the final
judgment entered by this Court is attached as Exhibit 6 to this Statement of Undisputed Fact.

14) On July 16, 2002, Gary Hanman, Chief Executive Officer of DFA, was deposed by the
government pursuant to the Antitrust Civil Process Act, 15 U.S.C. § 1311-14, and testified
that he was aware that when evaluating Suiza Food Group’s proposed acquisition of
Broughton Foods, the government expressed antitrust concerns regarding the possible
common ownership of the Southern Belle and Flav-O-Rich dairies and required that
Southern Belle be divested before it would allow the transaction to proceed.  A true and
correct copy of the relevant portions of Hanman’s deposition transcript are attached as
Exhibit 7 to this Statement of Undisputed Facts.
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Respectfully submitted,

January 9, 2004 ________/s/________________________
John R. Read
N. Christopher Hardee
J.D. Donaldson
Ihan Kim
U.S. Department of Justice 
Antitrust Division
1401 H Street, N.W., Suite 4000
Washington, DC  20530
202-307-0001


























































































































































